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Court of Appeals of the District of Columbia 

No. 4526. 

Benjamin Fogle, Appellant, 
vs. 

I 

E. C. Snyder, U. S. Marshal, &c. 

a Supreme Court of the District of Columbia. 

Habeas Corpus. No. 1271. 

In the Matter of Benjamin Fogel, Petitioner. 

United States of America, 

District of Columbia, ss: j 

Be It remembered that in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, inj said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: 

1 Petition for Writ of Habeas Corpus. 

Filed March 30, 1926. 

In the Supreme Court of the District of Colfimbia. 
Habeas Corpus. No. 1271. 

. 

In the Matter of Benjamin Fogel, Petitioner. 

The petition of Benjamin Fogle respectfully shows to 
the Court as follows: 

_ 

1. That he is a citizen of the United States ^nd a resi¬ 
dent of the State of Pennsylvania, and the Eastern Dis- 
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trict thereof. He is unlawfully imprisoned and restrained 
of his liberty by E. C. Snyder, United States Marshal for 
the District of Columbia. 

2. The pretext and alleged cause of petitioner’s deten¬ 
tion is that prior to the date of this petition he was arrested 
in the State of Pennsylvania under a warrant issued 

by- Manley, Esq., United States Commissioner in and 

for the Eastern District of Pennsvlvania bv one Conwell, 
an agent of the Intelligence Unit of the Bureau of Internal 
Revenue and by said Conwell and against petitioner’s will 
and over his protest brought, under arrest, without a war¬ 
rant of removal, into the District of Columbia and there 
arraigned before Needham C. Turnage, Esq., U. S. Commis¬ 
sioner, on the 24th day of March, A. D., 1926, and by said 
Golding complained against before said Commissioner 
Turnage as a fugitive from justice and as one sought to 
answer an indictment returned against him in the Northern 

District of Ohio for violation of the National Pro- 
2 hibition Act; that petitioner was arraigned upon the 

said complaint and held to bail upon demand of the 
United States District Court for the Northern District of 
Ohio upon the said charge of conspiracy to violate the Na¬ 
tional Prohibition Act; said bond or bail being fixed in the 
sum of $20,000; that a preliminary hearing was granted to 
petitioner on the 30th day of Maveh 1926, when, by the 
warrant of said Commissioner, he was ordered to be held 
for removal to the Northern District of Ohio for trial upon 
the charge aforesaid. 

3. That the hearing before the said Commissioner as 
aforesaid in addition to evidence designed to establish peti¬ 
tioner’s identity with the Benjamin Fogle named in the 
said proceedings is the only evidence of probable cause pre¬ 
sented to the Commissioner and a certified copy of said 
alleged indictment found and returned by the grand jury of 
the District Court of the United States for the Northern 
District of Ohio, a cause entitled ‘"United States of America 
vs. Benjamin Fogle and others, No. 9702.” 

The Indictment. 

4. The alleged indictment seeks to charge against the 
defendant Benjamin Fogle, among other things, that, he 
conspired with Charles Schwartz, and about one hundred 
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other persons, to commit an offense against the United 
States; that is to violate the provisions of the National 
Prohibition Act; and petitioner says that the said indict¬ 
ment utterly fails to charge such a conspiracy in law and 
fails utterly and whollv to substantiallv charge the com- 
mission of a crime against the laws of the Uni|ted States 
by petitioner; that various alleged overt acts are 

3 set forth in said indictment but that ndme of the 
said overt acts are alleged to have been {committed 

by the defendant or any of his alleged co-consbirators in 
pursuance of and as having effected the object of the con 
spiracy alleged to have been entered into in said indictment. 
Said indictment is here shown to the Court by the petitioner, 
but is not in his possession and thereby he is prevented 
from setting it forth in extenso or by copy. 

5. Petitioner further states that the said alleged indict- 
ment and the commitment and warrants of removal founded 
upon the same as evidence of probable cause are wholly 
void in that said alleged indictment does not describe any 
act which under the laws of the United States {constitutes 
an offense thereunder, so as to constitute an offeijise against 
the United States which the defendants, one o|f whom is 
the petitioner here, could, in law, or in fact, conspire to 
commit and said alleged indictment is not a pleaiding which 
mav be amended. 

» I , 

6. That the said alleged indictment is vagueL uncertain 
and ambiguous and, among other things, wholly fails to 
charge either by direct statement or by inference, that the 
alcohol and whiskey or the intoxicating liquor in said 
alleged indictment mentioned was transported or sold by 
the defendants without a permit for the transportation and 
sale of the same having been first procured, as provided by 
the National Prohibition Act and the regulations made in 
pursuance thereof. 

7. For the reason that the said indictment) is wholly 
defective either as a pleading or as an evidence of probable 

cause it will be a great hardship and violation of 

4 petitioner’s Constitutional rights to remove him 
away from his home to contest and to sp^nd his sub¬ 
stance in contesting an indictment which does not charge 
a crime, and could not sustain a conviction, only, at the 
will of persons so disposed, to be later compelled to go 
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through the same onerous proceedings as may be projected 
against him under an indictment containing legally com¬ 
petent allegations, whether true or false. 

8. Petitioner further shows that the said United States 
Commissioner Needham C. Turnage and the Justice of the 
Supreme Court of the District of Columbia were and are 
without jurisdiction to issue warrants of removal on this 
petitioner for that he was arrested on the 24 day of March, 
1926, on a warrant issued by-Manley, Esq., Commis¬ 

sioner of the U. S. for the Eastern District of Pennsyl¬ 
vania, while petitioner was within the State of Pennsyl¬ 
vania and under duress and arrest brought by the officer 
so arresting him against his will and over his protest to 
the District of Columbia, of which District he is not a 
resident and to which District lie did not voluntarily bring 
himself, and the officers and courts of which District have 
no jurisdiction over him either in personam or —; that 
the said officer so arresting petitioner in the State of Penn¬ 
sylvania is dutv-bound, under the laws and statutes of 
the United States to bring petitioner for a hearing before 
the nearest United States Commissioner, and, if possible, 
before the United States Commissioner issuing the war- 
want for petitioner’s arrest. 

Wherefore petitioner prays: 


1. That a writ of habeas corpus be issued, di- 
5 rected to E. C. Snyder, United States Marshal for 
District of Columbia, commanding him to produce 
forthwith the body of petitioner before this Court for a 
hearing as to the cause of his detention. 

2. That a writ of certiorari be issued to Needham C. 
Turnage, Esq:, U. S. Commissioner, in and for the District 
of Columbia, commanding him to return to this Court at a 
day and time to be named therein, a transcript of the 
record of the proceedings before him for the removal of 
petitioner. 

3. And for such other and further relief as may be ap¬ 
propriate in the premises. 

BENJAMIN FOGEL, 

Petitioner. 

JOHN W. MAHER, 

Attorney for Petitioner. 
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District of Columbia, ss: 

I, Benjamin Fogel, do solemnly swear that ij have read 
the foregoing petition by me subscribed and know the con¬ 
tents thereof; that the statement therein of my |rwn knowl¬ 
edge are true and those made on information alnd belief I 
believe to be true. 

BENJAMIN jFOGEL. 

Subscribed and sworn to before me this 30th day of 
March, A. D. 1926. 

FRANK E. CUNNINGHAM. 

F. S. ROHRER. ! 

6 Fiat. 

Let the writ of habeas corpus issue to Marshal for the 
District of Columbia, returnable forthwith, andjthe writ of 
certiorari issued to Needham C. Turnage, United States 
Commissioner, returnable forthwith. 

W. HjlTZ, 

Justice. 

March 30/1926. 

Writ of Habeas Corpus. j 

Issued March 30, 1926. 

# # # * # # ! * 

The President of the United States to E. C. Syncjer, Marshal 
of the District of Columbia, Greeting: 

You are hereby commanded to have the body c[f Benjamin 
Fogel, detained under your custody, as it is sa^d, together 
with the day and cause of him being taken and detained, 
by whatever name he may be called in the same, before 
the Honorable William Hitz one of the Justices of the 
Supreme Court of the District of Columbia in Circuit Court 
No. Two United States Court House, City of Washington 
(immediately), after the receipt of this writ, tci do and re¬ 
ceive whatever shall then and there be considered of in his 
behalf, and have then and there this writ. 

2—4526a 
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Witness the Honorable Walter T. McCoy, Chief 
Justice of said Court, the .‘>0 dav of March, A. D. 
1926. 

[seal] FRANK E. CUNNINGHAM, 

Cleric. 

Bv F. S. ROIIRER, 

Assistant Cleric. 


Coroner’s Return. 


Served E. C. Synder, United States Marshal in and for 
the District of Columbia with within writ by delivering 
same to him personally this the 30th day of March, 1926. 

J. RAMSAY NEVITT, 

D. C. Coroner. 


(Here follow diagrams marked pages 8 and 9.) 

10 Affidavit do Complaint. 

2226. 

United States of America, 

District of Columbia, ss: 

Before me, Needham C. Turnage, a United States Com¬ 
missioner for the District of Columbia, personally ap¬ 
peared this day George E. Golding, Special Agent, Intel¬ 
ligence Unit, Treasury Department, who being first duly 
sworn, deposes and says upon information and belief, that 
on or about from the 1st day of April, 1922 to February 
16, 1926, in the Northern District of Ohio, Eastern Di¬ 
vision, Benjamin Fogel, alias Ben Vogel, alias Ben Clark, 
alias Dave Simons, alias Frank Wolf, in violation of Sec¬ 
tion 37 of the Penal Code of the Statutes of the United 
States, did unlawfully conspire, confederate, and agree 
with Frank Fogel and others to violate a law of the 
United States to wit, the National Prohibition Act, that 
is to divert pure alcohol for Beverage purposes, and did 
commit divers overt acts, and has been indicted therefor 
in the District Court of the United States for the North¬ 
ern District of Ohio, Eastern Division, and has fled the 





Fee* of Witnesses, Guard#, etc. (name of 
each)--— -- 


by leaving • certified copy thereof with each of them personally; and on the within 
named 

by leaving such copy at the usual place of residence of each of them. The other 
person within named not found. 

U. S. Marshal District of 

by Deputy.” 

Oa Marqh Sty , 1926, defendant -w&B brought before me, the 

ttid United Spates Commissioner, at my o6ct, in the Fend&ll Building 
in said District# by 

ini tha conpkint war then and thm fully read and explained to the aaid 
Jrfmiiint , who thmupon,for plea, laid be U “ charged 

in mii eegdeint. 


No. 4526. Benjamin Fogle, Appellant, 

▼S. 

X. C. Snyder, U, S, Marshal 
for the District of Columbia. 


Page No. 8. 




TRANSCRIPT OF PROCEEDINGS *N CRIMINAL CASES. 


Filed April 1, 1926. 


United States of America 


District of Columbia, ss. 


No. 2226 


THE UNITED STATES OF AMERICA 


Benjamin Fogel, alias Ben 
Vogel alias Ben Clark, 
alias Dave Simons, alias 
Frank Wolf 


FEES OF U. S. COMMISSIONER. 

(S<« Act of May 2a. IS96.) 

2?l Drawing complaint, with oath and 

jurat to same, 50c.. . ..1... 

.Copy of complaint, with certificate to 

tame, 30c.-. 

.Iiiuing warrant of arre#t, 75c; Enter¬ 
ing marshal's return, warrant of 

•west, 15c .. 

.Issuing search warrant, 75c; Entering 

Officers' return, search warrant. 

.leaning subpoena or subpoenas in said 

case, 25c; with 5c foe each of. 

witocues in addition to the first, 
.... c; Entering return of subpoena, 15c 
Drawing temporary bond of defendant 
and sureties, taking acknowledgment 
of same and justification of sureties, 

2.4 Issuing temporary commitment and 
making copy of same. $1.00; Eater- 
20 ing return of temporary commit- 

£ roent, 15c. mar* . 

3 Q.. Administering oaths to.V**©..'.... 

U. S. witnesses on trial, 10c 
each.and__witnesses for 

8*4..Hearing and deciding on criminal 
_chartcs on the . day of 


testimony to writing when required 
' by law or order of court, per 

_ A diem, $5.00..........;...■••••■" 

JO.^ame, for one additional day 00 the 

.day of.192. .. because 

the hearing could not be completed 

in ooe day, per diem, $5.00.. 

__Drawing final bond of defendant and 

sureties, taking acknowledgment of 
same,and justification of sureties,75c 
>Q.luuing final commitment and making 
_ copy of ume, $1.00; Entering return 

of final commit., 15c..... 

.Recognizance of all witnesses in the 

case, defendant being held for 

court, 50c..-.~. 

.Oath to.. U. S. witnesses as to 

attendance and travel, 5c each ........ 

.Order, in duplicate, to pay first wit¬ 
ness on behalf U. S., 30c, and 5c 

for each of.additional U. S. 

- witnesses, .. < . ............. 

^JL.Transcript of proceedings, required by 
order of court, and transmission of 

original papers to court, 60c. .... 

.Copy of warrant of arrest, with certi* 

cate to same, when defendant is 
held for court and original papers 

arc not lent to court, 40e„. 

.Examination and certificata uoder 

Section 1042, R. S., and all senr- 
ices connected therewith (date of 
commitment to serve sentence, 
.....19.period of impris¬ 
onment named in sentence, ... 

....amount of fine and 

.coats, $.-...:—), $3.00- 


Vrfoto me, NEEDHAM C. TURNAGE 1 

« United States Commissioner for said District, complaint and affidavit wa» 
made “TtfUtlQXXlMdXJCattfKixoO** — on this 

24th day of torch # 1926, by 
George E. Golding, Sp. Agt. Intelligence Unit 
charging in substance that on or about 1591 from the 1st day of Apr. 
1922 to the 16th day, of Feb. 192b, in Northern Diet, 
of Ohio Benjamin Fogel, alias in said District, the defendant, 
Ben Vogel, alias Ben Clark, alias Dave Simons, alias 
Frank-Wolf, in violation of Section 37 of the Penal 
Code 

of the Statutes of the United States (F&ftX£XJi) r did unlawfully Conspire 

with Frank Fogel and others to-violate the National 
Prohibition Aot and has been indicted therefor in the 
Dist. Court of U. 3. for the said No them Diet, of 
Ohio, Eastern Division, and has fled the Jurisdiction 
of said Court and;is now in the D; C. 

On , 192 , issued warrant to 

U. S. Marshal, 

On . , 192 , warrant returned, indorsed as follows: 

“Received this warrant on the day of , 192 , at 

and executed the tame by arresting the within 


named 

at 

and have 


on the day of , 192 , 

now in court, as within I am commanded. 

U. S. Marshal, District of 

by Deputy.” 


192 , issued search warrant to 


n 192 , search warrant returned, indorsed at follows: 

Returned this day of A. D. 192 

Served, by making search as within directed; upon which search 1 found 


5 00 behalf of U. S.: 


,192 , issued subpoena for the following witnesses in 


1 00 
15 


“Received this writ 


, 192 , said subpoena was returned, indorsed as follows: 

,192 , and on or before 
, 192 , served the same on the within named 


by leaving a certified copy thereof with each of them personally; and on the within 
named 


by leaving such copy at the usual place of residence of each of them. The other 
person within named not found. 

U. S. Marshal District of 

by Deputy.” 

On , 192 , issued subpoena for the following witnesses in 

behalf of U. S. (or) defendant 


On , 192 , said subpoena was returned, indorsed as follows: 

"Received this writ , 192 , and on or before 

192 , served the same on the within named 















































Neil Burkinshaw, esq. appeared for the U. S. 

Mr. James F. Hughes, esq. and Mr. Wm. T. Black, esq. appeared for defendant 
Deft moved for continuance to allow time to inquire into jurisdiction of Com¬ 
missioner. ^ l^overruied^Baid mo * them ° 

® And thereupon, on motion to tfiat effect made the IHamti&r QfMndant^ the hearing was continued until 
the 30th day of March . 1926 . at 10 o’clock, A. M.. and the defendant Benjamin Fogel 

was required to give bond in the sum of A Twenty Thousand 
dolllars to personally appear before me at the said time at my office in the Fendall Building 
in the City of Washington and District aforesaid, and from time to time thereafter to which the 

case may be continued, which he did no t do, with the following sureties: 

about noon 

Thereupon on the 24th day of March, 1926/ .192 , I issued a temporary mittimus committing 

defendant Benjamin Fogel to the jail of D. 0. SOWfi^X 

, pending examination. 

On March 29 , 1926, temporary mittimus returned indorsed as follows: “Received this MITTIMUS, with 

the within named prisoner , on the 24th day of Maroh . 1926. and on the same day I committed the 

said prisoner to the custody of the jail keeper named in said mittimus, with whom I left at the same time a certified 
copy of this mittimus. Dated March 29 , 192 6 E. 0. Snyder U. S. Marshal. 

District of Columbia By Edw. P. Quinan Deputy/’ 

On March JO . 192 6, at 10 o’clock, A. M., pursuant to the continuance of March 24 ,1926, 

x*xi*x*ksx XBfXayq&xss 

XMRHX& the defendant Benjamin Fogel appeared before me; the United 

States was represented by Mr. BurkinehEW, a88t. U. S. Attorney, and the defendant being present, w a8 
also represented by Mr • Jo hn W • Mfthe T attorney. 

. The.following witnesses were sworn and examined on the part of the United States 

Mr. Harry Vople 

On March 30 ,1926. From the evidence of the said witnesses, it appearing to me that the laws of the 

United States have——— been violated, as charged in the complaint, and that there is . probable cause shown to believe 
the defendant. Benjamln Fogel guilty of the alleged offense, it was 

ordered that he . Benjamin FOgel 

j Twenty Thousand t a^^jdojlars jisu» i m uiwmmit 

^<OhU> t taA • aildTrcm^time‘to time thereafter to which the case may be 

continued, ttf answer said charge, and that in default of same, he stand committed.-XfalXttMtflHgWk 

And thereupon on the day of , 192 , the said defendant 

gave bond in the said sum of $ for h appearance at the said 

time and place, with the following sureties: 


On the 30^ day of Maroh , 1926, the defendant Benjamin Fogel 

failing to give bond, was committed to the jail of D. C. X3tXflt£ 

xl»jtxxxxrtueixoUx^^ for removal 

On March J1 , 1926 , final mittimus returned and indorsed as follows; “Received this mittimus with 

the within named prisoner on the 30 th day of Maroh A. D. 1926, and on the day 

I committed the said prisoner to the custody of the jail keeper named in said mittimus, with whom I left at the same time 
& certified copy of this mittimus. Dated March ,192 6. E. 0. Snyder U. S. Marshal. 

District of Columbia . By Edw* P. GuInane Deputy/’ 

On the . day of .192 , the following witnesses were recognized to appear at said 

term of Court and from time to thereafter as the case may be continued until finally discharged 





On . 192 , in default of bail, issued mittimus committing witness 

to the jail of County, 

, pending trial of defendant. 

On , 192 , mittimus returned, indorsed at follows: “Received this mittimus, with the 

within named prisoner , on the day of *192 . and on the day, 

I committed the said prisoner , to the custody of the jail keeper named in said mittimus, with whom 
I left at the same time a certified copy of this mittimus. U. S. Marshal. 

District of . By Deputy.” 


WITNESSES IN ABOVE CASE 


Nam* 


R#eld*nc« 


Sur*tl** pi Defendant, In ab*v* recognisance 
Nam* Residence 





( 
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jurisdiction of said Court and is now in the District of 
Columbia, contrary to the form of the statute in such case 
made and provided, and against the peace and dignity of 
the United States of America. 

Deponent further says that he has reason to believe and 
does believe that George E. Golding, Treasury [Department, 
are material witnesses to the subject matter of the com¬ 
plaint. 

(Deponent’s signature:) GEORGE E. G^OLDING. 

Subscribed and sworn to before me this 24th day of 
March, 1926. 

[seal.] NEEDHAM C. TURNAGE, 

United States Commissioner, 

District of Columbia. 

U. S. Commissioner Needham C. Turnage will issue a 
warrant, on the within complaint for the arfest of - 


U. S. District Attorney, District of '.Columbia. 

[Endorsed:] The United States of America vs.-. 

Affidavit. I hereby certify that the within is a true and 

correct copy of the original affidavit. - --, United 

States Commissioner, District of Columbia. 

11 This form is taken from Mills’ United States Com¬ 
missioners Manual. 

[United States Commissioner’s Blanks. No. D.] 

Temporary Mittimus. 

United States of America, 

District of Columbia, ss: 

The President of the United States of America to the 
Keeper of the Jail of D. C., Greeting: 

Whereas, Benjamin Fogel, alias Ben Vog^l, alias Ben 
Clark, alias Dave Simons, alias Frank Wolf, has been ar¬ 
rested npon the oath of George E. Golding, Sp. Agt., Dept. 
Justice, for having, on or about from the 1st day of April, 


i 
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1922, to Feb. 16, A. D. 1926, in the Northern District of 
Ohio, Eastern Division, in violation of Section 37 of the 
Penal Code of the Statutes of the United States, unlaw¬ 
fully conspired with Frank Fogel and others to violate a 
law of the United States, and has not been examined by 
me, the undersigned, a United States Commissioner for 
said District of Columbia, upon the aforesaid charge, and 
has been required to give bail in the sum of twenty thou¬ 
sand dollars for his appearance before me on the 30th day 
of March, A. D. 1926, at 10:00 o’clock a. m. of said day, 
and from time to time thereafter as required pending ex¬ 
amination, which requisition he has failed to comply with. 

These are therefore to command you, in the name and 
by the authority aforesaid, to receive the said Benjamin 
Fogel, prisoner of the United States of America, in the 
Jail of said District of Columbia County, and there to 
remain until he be discharged by due course of law. 

Given under my hand and seal at Washington, in the 
District aforesaid, this 24th day of March, A. f). 1926. 

[seal.] NEEDHAM C. TURNAGE, 

United States Commissioner as Aforesaid. 

Return 

(To be Made on the Original Writ Only.) 

Received this Mittimus, with the within named Prisoner, 
on the 24th day of March, A. D. 1926, and on the same day 
I committed the said Prisoner to the custody of the Jail 
Keeper named in said Mittimus, with whom I left at the 
same time a certified copy of this Mittimus. 

Dated March 29, 1926. 

E. C. SNYDER, 

United States Marshal, — District of Col., 
By EDW. P. GUINANE, 

Deputy. 

[Endorsed:] United States — Court. The United States 

of America vs.-. Temporary mittimus. Issued 

-, 19—. Returned and filed-, 19—.-- 
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U. S. Commissioner. Certificate. (To be signed on copies 
only.) I certify the within to be a true copy of the original 
writ.-, IT. S. Commissioner, — District of-. 

12 This form is taken from Mills’ United ^tates Com¬ 
missioner’s Manual. 

• I 

(United States Commissioner’s Blanks. j\ T o. C.) 

Temporary Recognizance for Appearance\ before 

Commissioner. 

2226 | 

United States of America, 

District of Columbia, ss: 

Be it remembered that on this 25th day of March, A. D. 
3926, before me, a United States Commissioner;for the said 
District of Columbia, personally came Benjamin Fogel, 
Principal, and Detroit Fidelity and Surety Company, a 
body corporate, as sureties, and jointly and severally 
acknowledged themselves to owe the Unitec) States of 
America the sum of Twenty Thousand Dollars,, to be levied 
on their goods and chattels, lands and tenements, if default 
be made in the condition following to-wit: 


The Condition of this Recognizance is suchl that if the 
said Benjamin Fogel shall personally appear before me, 
Needham C. Turnage, a United States Comrpissioner as 
aforesaid, at my office, in the Fendall Building, in the city 
of Washington and District aforesaid, on the j 30th day of 
March, A. D. 1926, at 10 o’clock A. M., and f[rom time to 
time thereafter to which the case may be continued, then 
and there to answer the charge of having, on oj- about from 
1st day of April, 1922 to February 16, 1926, in tjhe Northern 
District of Ohio, Eastern Division in violatioh of Section 
37 of the Penal Code, unlawfully conspired, confederated, 
and agreed with Frank Fogel and others to violate a law 
of the United States, to wit, the National Prohibition Act, 
that is to divert pure alcohol for Beverage purposes, and 
did commit divers overt acts, and then and there abide 
the order of the said Commissioner, and not depart from 
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said District without leave, then this Recognizance to be 
void, otherwise to remain in full force and virtue. 

[seal.] 

BENJAMIN FOGEL. [seal.] 

DETROIT FIDELITY & SURETY CO., [seal.] 
By R. R. FARR, [seal.] 

Attorney-in-Fact. 


Taken and acknowledged before me on the day and year 
first above written. 

[seal.] 


NEEDHAM C. TURNAGE, 
United States Commissioner as Aforesaid. 


United States of America, 

District of — Division, ss: 

R. R. Farr, agent for surety on the annexed recognizance, 
being duly sworn, deposes and says that he resides at —, 
in the City of Washington, in said District; that said Com¬ 
pany is empowered to execute bonds in the Supreme Court 
of the D. C., arid that he is the duly authorized attorney in 
fact for said Company, and has filed a copy of his authority 
aforesaid in said Supreme Court of the D. C. 

(Affiant’s signature:) R. R. FARR. 


Sworn to and subscribed before me, this 25 day of March, 
A. D. 1926. 

[seal.] 

NEEDHAM C. TURNAGE, 
United States Commissioner as Aforesaid. 


[Endorsed:] United States — Court. The United States 

of America vs.-. Recognizance for appearance 

before a commissioner. Filed the — day of -, 19—. 

-—, U. S. Attorney. 
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13 This form is taken from Mills’ United States 

Commissioners’ Manual. 

[United States Commissioner’s Blanks, |N T o. H.] 

Final Mittimus. | 

United States of America, 

District of Columbia, ss: 

j 

The President of the United States of America to the Mar¬ 
shal of the District of Columbia and to the Keeper of the 
Jail of the District of Columbia, Greeting: 

Whereas Benjamin Fogel has been arrested upon the 
oath of George E. Golding, Sp. Agt. Intelligence Unit, 
Treasury Dept., for having on or about from the 1st day 
of April, 1922, to February 16, 1926, in the Northern Dis¬ 
trict of Ohio, in violation of Section 37 of thh Penal Code 
of the Statutes of the United States, unlawfully conspired, 
confederated, and agreed with Frank Fogel and others to 
violate a law of the United States, to wit the Rational Pro¬ 
hibition Act, and fled the jurisdiction of the District Court 
of the United States for the Northern District of Ohio, 
Eastern Division, in which court there has been found an 
indictment against the said Benjamin Fogel jon the above 
charge; 

And, after an examination being this day had by me, it 
appearing to me that said offense had been committed, and 
probable cause being shown to believe said Bepjamin Fogel 
committed said offense as charged, I have directed that said 
Benjamin Fogel be held to bail in the sum of $20,000.00 to 
appear at the first day of the next term olf the District 
Court of the United States for the Northerh District of 
Ohio, Eastern Division, and from time to time thereafter to 
which the case may be continued and he having failed to 
give the required bail: 

Now these are, therefore, in the name and by the authority 
aforesaid, to command you, the said Marshal, jto commit the 
said Benjamin Fogel to the custody of the Keeper of said 
Jail of the District of Columbia and to ledve with said 
Jailer a certified copy of this writ; and to command you, 


i 
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the Keeper of said Jail of said District to receive the said 
Benjamin Fogel, prisoner of the United States of America, 
into your custody, in said Jail, and there to abide the order 
of the Supreme Court of the District of Columbia. 

In witness whereof, I have hereto set my hand and seal at 
my office in said District, this 30th day of March, A. D. 
1926. 

[seal.] NEEDHAM C. TURNAGE, 

United States Commissioner for 

said District of Columbia. 

Return. 

(To be made on the Original Writ only.) 

Received this Mittimus, with the within named Prisoner, 

on the — day of-, A. D. 19—, and on the same day I 

committed the said Prisoner to the custody of the Jail 
Keeper named in said Mittimus, with whom I left at the 
same time a certified copy of this Mittimus. 

Dated-, 19—. 


United States Marshal — District of -, 

By-, 

Deputy. 

[Endorsed:] United States District Court. United 

States of America vs.-. Final Mittimus. Issued 

-, 19—. Returned and filed-, 19—.-, 

U. S. Commissioner. Certificate. (To be signed on Copies 
only.) I certify the within to be a true copy of the original 
writ.-, U. S. Commissioner — District of-. 
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14 This form is taken from Mills’ United States 

Commissioners’ Manual. 

[United States Commissioner’s Blanks, No. H.] 

Final Mittimus. 

I 

United States of America, 

District of Columbia, ss: 

The President of the United States of America to the Mar¬ 
shal of the District of Columbia and to the Keeper of the 
Jail of the District of Columbia, Greeting: 

Whereas Benjamin Fogel has been arrested upon the 
oath of George E. Golding, Sp. Agt. Intelligence Unit, 
Treasury Dept., for having, on or about from the 1st day 
of April, 1922, to February 16, 1926, in the Northern Dis¬ 
trict of Ohio, in violation of Section 37 of the IPenal Code 
of the Statutes of the United States, unlawfully conspired, 
confederated, and agreed with Frank Fogel and others to 
violate a law of the United States, to wit the National Pro¬ 
hibition Act, and fled the jurisdiction of the District Court 
of the United States for the Northern District of Ohio, 
Eastern Division, in which court there has be^n found an 
indictment against the said Benjamin Fogel on the above 
charge. 

And, after an examination being this day had by me, it 
appearing to me that said offense had been committed, and 
probable cause being shown to believe said Benjamin Fogel 
committed said offense as charged, I have directed that said 
Benjamin Fogel be held to bail in the sum of $20,000.00 to 
appear at the first day of the next term of the District 
Court of the United States for the Northern! District of 
Ohio, Eastern Division, and from time to time thereafter 
to which the case may be continued and he hjiving failed 
to give the required bail: 

Now these are therefore, in the name and by the authority 
aforesaid, to command you, the said Marshal, tb commit the 
said Benjamin Fogel to the custody of the Keeper of said 
Jail of the District of Columbia and to leave with said 
Jailer a certified copy of this writ; and to command you, the 
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Keeper of said Jail of said District, to receive the said 
Benjamin Fogel prisoner of the United States of America, 
into your custody, in said Jail, and there to abide the order 
of the Supreme Court of the District of Columbia. 

In witness whereof, I have hereto set my hand and seal 
at my office in said District, this 30th day of March, A. D. 
1926.' 

[seal.] ' NEEDHAM C. TURXAGE, 

United States Commissioner for said 

District of Columbia. 


Return 


(To be made on the original writ only.) 

Received this Mittimus, with the within named Prisoner, 
on the 30th dav of March, A. D. 1926, and on the same day 
I committed the said Prisoner to the custodv of the Jail 

w 

Keeper named in said Mittimus, with whom I left at the 
same time a certified copy of this Mittimus. 

Dated March 31, 1926. 

E. C. SNYDER, 

United States Marshal — District of Col., 

By EDW. P. GUINAN, 

Deputy. 

[Endorsed:] United States District Court. United States 

of America vs.-. Final mittimus. Issued - 

—, 19—. Returned and filed-, 19—.-, 

U. S. Commissioner. Certificate. (To be signed on copies 
only.) I certify the within to be a true copy of the original 
writ. Needham C. Turnage, U. S. Commissioner — Dis¬ 
trict of Col. 
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15 Hearing Had Before Needham C. Tuninge, United 
States Commissioner in and for the District of Co¬ 
lumbia on March 30, 1926, in the Cas\e of 

Commissioner’s No. 2226. 

United States 


Benjamin Fogel. 

Appearance for the United States: j 

Mr. A. 1). Bernstein, United States Attorney for the 
Northern District of Ohio. 

Mr. M. E. Evans, Assistant United States (Attorney for 
the Northern District of Ohio. 

Mr. Neil Berkinshaw, Assistant United Stajtes Attorney 
for the District of Columbia. j 

Appearance for defendant: j . 

Mr. John W. Maher. 


Whereupon United States Attorney offere4 in evidence 
a certified copy of an indictment found by the) Grand Jury 
for the Northern District of Ohio, Eastern Division, which 
said indictment was admitted in evidence without objection 
being made thereto by Counsel for Defendant.! 

I 

I 

Whereupon a witness, Mr. Harry Vople, who, being first 
duly sworn, testified that he resides in Providence, Rhode 
Island; and that he appeared before the Grand Jury in 
the Northern District of Ohio, Eastern Division, in the State 
of Ohio, and there testified concerning Jne Benjamin 
16 Fogel. Whereupon he was asked if lih could point 
out and identify the said Benjamin Fo^el. Where¬ 
upon witness, leaving the witness stand, ideiitified, in the 
audience, the defendant. 

Whereupon, through counsel, the defendant cross-ex¬ 
amined the said witness, who further testified, upon cross- 
examination that he testified before the Grand Jury about 
five or six weeks ago and prior to such time He had known 
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said Fogel for seven or eight months; that he had not known 
him in 192o; that he had known him by several names, 
namely: Air. Clark, Mr. Myers, and Mr. Wood; that lie 
was also acquainted with the brother of the defendant, 
Frank Fogel; that he knew him by different names; that 
the defendant and his brother are different in appearance; 
that the brother is stouter, shorter and a little darker than 
the defendant; that he had met the defendant on at least 
twenty-four occasions; that since his arrival in Washington 
he had not talked with the defendant, nor been shown any 
photograph of the defendant and that he last saw the de¬ 
fendant in Cleveland four or five months ago. 

Whereupon the Fnited States closed its case and Counsel 
for defendant argued that the indictment failed to sub- 
stantiallv charge a crime against the United States, and 
therefore failed to show probable cause for the reasons 
that, the indictment did not allege that the alcohol therein 
mentioned was sold without a permit, and because the in¬ 
dictment did not allege that the unlawful agreement was 
entered into in the State of Ohio. 

Whereupon the Commissioner ruled that the indictment 

was sufficient to show probable cause and inquired of the 

Counsel for defendant as to whether or not lie de- 

17 sired to offer testimonv in behalf of the defendant 

in rebuttal, and Counsel for defendant announced 

that he did not desire to offer anv testimonv in behalf of 

• * 

said defendant. 

Whereupon Counsel moved for an adjournment until 2 
o’clock P. M., March 30, 1926. Adjournment was granted. 

Whereupon, at 2 o’clock. Commissioner convened session 
and set bond for the defendant for his appearance before 
the United States Court, in the Northern District of Ohio, 
in the sum of Twenty Thousand ($20,000) Dollars, and the 
defendant failing to give bond with approved surety in the 
said amount, the said defendant was committed for re¬ 
moval. 

[seal.] NEEDHAM C. TURN AGE, 

United States Commissioner in and 

for the District of Columbia. 
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18 I'n the Supreme Court of the District of Columbia. 

Habeas Corpus. No. 1271. 

Petition of Benjamin Fogel. 

The President of the United States, to NeedhamjC. Turnage, 
Commissioner, Greeting: 

For sufficient reasons shown by the petition in this case 
vou are hereby commanded to certify and send to this 

* ~ I 

Court, immediately, your proceedings in the atyove-entitled 
cause, with all things touching the same, as fhlly and en¬ 
tirely as it remains before you, bv whatsoever names the 
parties may be called in said proceedings, together with this 
writ, that said Court may cause to be done wpat of right 
ought to be done in the premises. 

AVitness the Honorable Walter I. McCoy, Chief Justice 
of said Court, the — day of-, A. D. 19—. 

[seal.] FRANK E. CUNNINGHAM, 

Clerk. 

By F. S. ROIIRER, 

Assistant Clerk. 

19 Remarks. J 

On March 25, 1926, defendant was released from jail 
upon giving bond of $20,000.00 with the Detroit Fidelity 
and Surety Co., a body corporate, as surety. 

[Endorsed:] Criminal. No. G. J. 2218. jibe United 
States of America vs. Benjamin Fogel, alias Ben A^ogel, 
alias Ben Clark, alias Dave Simons, alias Erank Wolf. 
Transcript of proceedings before Needham <p. Turnage, 
United States Commissioner for the District ojf Columbia. 
Division. Certificate. The United States of Afnerica, Dis¬ 
trict of Columbia, ss: I, the undersigned, a United States 
Commissioner for said District, do hereby certify that the 
within is a full and true Transcript of the proceedings had 
by and before me in the above named cause, and of the costs 
therein, as recorded in my docket nineteen, page 211; and 
that the papers numbered oneto —, inclusive, accompanying 

j 
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tins transcript, are tiie original papers in said cause; all 
of which are herewith transmitted into the Supreme Court 
of the said District. Witness my hand and seal on this 
31st day of March, 1926. Needham C. Turnage, IT. S. 
Commissioner as aforesaid. Returned into court and 


filed this — dav of 


19- 


Clerk. 


20 


Stipulation. 


Filed April 13, 1926. 


* 


* 


# 


The writ of certiorari in the above-entitled cause having 
been granted to the above-named petitioner for review of 
the judgment and decision of Needham C. Turnage, United 
States Commissioner in and for the District of Columbia, 
in said cause, in which the United States was plaintiff and 
said Benjamin Fogel was defendant; 

Now, it is therefore stipulated and agreed between coun¬ 
sel for the above-named petitioner and counsel for the above- 
named respondent that the transcript of proceedings had 
before the said United States Commissioner, Needham (I 
Turnage, in said cause, now on file in the Supreme Court of 
the District of Columbia, be taken as the return to the said 
writ. 

Done the 13th day of April, 1926. 

JOHN W. MAHER, 

('i/tinsel for the Above-named Petitioner. 

PEYTON GORDON, 

United States Attorney, 
Bv NEIL BURKINSIIAW, 

Assistant United States Attorney, 
Attorneys for Above-named Respondent. 

21 Return to Writ of Habeas Corpus. 

Filed April 13,1926. 

*#**#*# 

I, Edgar C. Snyder, Marshal of the United States, in and 
for the District of Columbia, hereby make return to the 
Writ of Habeas Corpus herein as follows; 
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T received the said Benjamin Fogel, alias Ben Vogel, alias 
Ben Clark, alias David Simons, alias Frank Wjolf, in cus¬ 
tody on the 30th day of March, 1926, by virtue of a commit¬ 
ment duly issued to me, as the United States Marshal in and 
for the District of Columbia, by Needham (j. Turnage, 
United States Commissioner in and for the said District 
of Columbia, a copy of which said commitment; is annexed 
hereto marked Exhibit A, and made a part hejreof, and I 
retained the custody of the said Benjamin Fogejl, alias Ben 
Vogel, alias Ben Clark, alias David Simons, ijdias Frank 
Wolf, under said commitment until he was Released on 
recognizance in the sum of $20,000, entered into jin this cause 
on the 30th day of March, 1926. 

EDGAR C. SNYDER, 

United Sfatesl Marshal. 

District of Columbia, ss: 

Edgar C. Snyder, being first .duly sworn, dn oath, de¬ 
poses and says that he is the United States Marshal in and 
for the District of Columbia, that he has read the foregoing 
return bv him subscribed and knows the contents thereof, 

* I 7 

and knows the statements therein made to be true. 

EDGAR C. SNYDER. 

I 

Subscribed and sworn to before me this 12" cl'av of April, 
1926. 

[notarial seal.] LILLIAN A. TRAMMELL, 

Notary Puplie, I). C. 

22 Exhibit A. [ 

Final Mittimus. J 

United States of America, 

7 

District of Columbia, ss: 

The President of the United States of Americaj to the Mar¬ 
shal of the District of Columbia and to the Keeper of the 
Jail of Washington, in the District of Colujnbia, Greet¬ 
ing : j 

Whereas Benjamin Fogel has been arrested upon the 
oath of George E. Golding, Sp. Agt. Intelligence Unit, 
Treasury Dep’t for having on or about from the first day 
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of April, 1922 to Feb. 16, 1926 in the Northern District of 
Ohio, in violation of Section 37 of the Penal Code Revised 
Statutes of the United States, unlawfully conspired, con¬ 
federated and agreed with Frank Fogel and others to vio¬ 
late a law of the United States to wit the National Prohibi¬ 
tion Act, and fled the jurisdiction of the District Court of 
the United States for the Northern District of Ohio, East¬ 
ern Division, in which court there has been found an in¬ 
dictment against the said Benjamin Fogel on the above 
charge. 

And, after an examination being this day had by me, it 
appearing to me that said offense had been committed, and 
probable cause being shown to believe said Benjamin Fogel 
committed said offense as charged, I have directed that 
said Benjamin Fogel be held to bail in the sum of $20,000.00, 
to appear at the next day of the next term of the District 
Court of the United States for the Northern District of 
Ohio, Eastern Division, and each and every day of 
23 succeeding terms, and from time to time thereafter 
to which the case may be continued and he having 
failed to give the required bail: 

Now these are, therefore, in the name and by the author¬ 
ity aforesaid, to command you, the said Marshal, to com¬ 
mit the said Benjamin Fogel to the custody of the Keeper 
of said Jail of Washington, District of Columbia, and to 
leave with said Jailer a certified copy of this writ; and to 
command you, the Keeper of said Jail, to receive the said 
Benjamin Fogel prisoner of the United States of America, 
into your custody, in said Jail, and there to abide the order 
of the Supreme Court of the District of Columbia. 

In witness whereof I have hereto set my hand and seal 
at mv office in said District, this 30th dav of March A. D. 
1926." 

[seal.] NEEDHAM C. TURNAGE, 

United States Commissioner for 

said District of Columbia. 
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(Endorsed.) 

Certificate. 

I certify the within to be a true copy of the ori< 


inal writ. 


NEEDHAM C. TURNAGE, 

U. S. Commissioner, District of Columbia. 


24 Order Dismissing Petition and Quashing \Writ. 

Filed April 14,1926. 

* * * « * * ! * 


This cause coming on for hearing upon the 
return thereto, and oral proof being taken, 
being heard, it is, this 13th day of April, 1926, 

Ordered and decreed that the petition be, ant| is hereby, 
dismissed; and that the writ be, and is hereby, quashed; 
and that the petitioner be, and is hereby, remanded to the 
custody of Edgar C. Snyder, United States Marshal in and 
for the District of Columbia, respondent herein.! 


petition and 
and counsel 


Bv the Court: 

WENDELL P. STAFFORD, 

| Justice. 

From the foregoing order the petitioner in bpen Court 
noted an appeal to the Court of Appeals of the District of 
Columbia; cost bond being fixed at One Hundred Dollars 
($100.00), or $50 cash deposit and recognizance to operate 
as supersedeas being fixed at Twenty Thousand Dollars 
($ 20 , 000 . 00 ). 


By the Court: 

WENDELL P. STAFFORD, 

Justice. 

25 Memoranda. 

April 14, 1926.—Recognizance on appeal, $2(),000, taken. 
April 26, 1926.—Cash deposit of $50.00 by petitioner’s 
attorney in lieu of cost bond. 

May 4, 1926.—Proposed bill of exceptions filed. 
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Assignment of Errors. 
Filed May 4, 1926. 


* 


* 


* 


Benjamin R. Fogel, the petitioner in the foregoing cause, 
bv this attornev makes the following assignment of errors 
which he alleges occurred on the trial of this cause: 

1. That the Court erred in quashing and dismissing the 
writ of habeas corpus herein; that the Court erred as a mat¬ 
ter of law in the habeas corpus herein. 

2. That the Court erred in dismissing the petition for 
writ of habeas corpus herein. 

2. That the Court erred in not directing and ordering 
that the petitioner he released from custody and given his 
full libertv. 

4. That the Court erred in holding that the indictment 
herein substantially stated a crime committed by petitioner 
against the laws of the United States, triable in the eastern 
district of Ohio. 

26 5. That the Court erred in finding that the Com¬ 

missioner and Courts of the District of Columbia 
had jurisdiction in the person of petitioner to warrant their 
holding him in custody for removal to the eastern district 
of Ohio. 

6. That the judgment of the Court in quashing the writ 
of habeas corpus was contrary to the evidence deduced at 
the hearing herein and contrarv to the law. 

7. That the Court erred in refusing to set the petitioner 
at liberty upon his showing that he was a resident of the 
city of Philadelphia in the state of Pennsylvania, surrepti¬ 
tiously and unlawfully arrested in that said state and sur¬ 
reptitiously and unlawfully, and against his will and with¬ 
out process transported, under arrest, to the District of 
Columbia, for the purpose of there being held for removal 
to the state of Ohio. 

R. H. McXEILL, 

JOHN AC. MAHER, 
Attorneys for Petitioner. 
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Designation of Record. 

Filed May 4, 1926. 

****** * 

The Clerk of this Court will please include in the 
transcript of the record of this case on appeal tljie follow- 
ing: 

1. Petition for Writ of Habeas Corpus and certiorari. 

2. Writ of Habeas Corpus. 

27 3. Stipulation between counsel as to record of 
proceedings before the United States Commissioner. 

4. Return of United States Commissioner to writ of cer¬ 
tiorari. 

5. Return and answer of E. C. Snyder, Unitfed States 
Marshal, to the petition for writ of habeas corpus. 

6. Bill of Exceptions, as settled. 

7. Order quashing writ of habeas corpus and sett ing cost 
bond and recognizance of petitioner on appeal. 

8. Recognizance of petitioner on appeal. 

9. Assignment of errors. 

10. And this designation and record. 

R. H. McNEILL, j 
JOHN' W. MAHER, 
Attorneys for Petitioner. 

Memoranda. 

May 4, 1926.—Proposed Bill of Exceptions filed. 

June 18, 1926.—Bill of Except ions in duplicate signed by 
Stafford, J. 

28 Supreme Court of the District of Columbja. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregojing pages 
numbered from 1 to 27, both inclusive, to be a t.ru<|} and cor¬ 
rect transcript of the record, according to directions of 
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counsel herein filed, copy of which is made part of this 
transcript, in the Matter of Benjamin Fogel, Petitioner, 
Habeas Corpus Xo. 1271, as the same remains upon the 
files and of record in said Court. 

In testimonv whereof I hereunto subscribe mv name and 
* * 

affix the seal of said Court, at the City of Washington, in 
said District, this 28th day of June, 1926. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

Endorsed on cover: District of Columbia Supreme 
Court. No. 4526. Benjamin Fogle, appellant, vs. E. C. 
Snyder, U. S. Marshal, &c. Court of Appeals, District of 
Columbia. Filed Nov. 10, 1926. Henry W. Hodges, clerk 


(3905) 




